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Dear App1icant%

We have considered your application for tax-exempt status under
section 501(e)(3) of the Internal Revenue Code.

The evidence presented discleosed that you were incorporated on

I i~ the State of I .

The purposes for which the corporation was formed are as
follows: "to buy food and grocery suppiies as a non-profit
cooparative."

The provisions for disposition of the corporate assets in the
event of dissolution are:

"“that the corporate assets would be g1vmn to another food
oriented non-profit organization.

The financial data submitted with the application shows that the
primary source of income will be from the sale of food to
members. The primary expenses will be for food purchases, and
equity funding in cooperatives that sell the food supplies.

The information submitted with your Application Form 1023
indicates that your primary activity consists of the operation
of a ¢cooperative formed to purchase food for its members at less
than retail cost. The organization purchases food for f§ts
members at less than retail cost by making bulk purchases. The
food is marked up only to cover the cost of preparing it for
distribution. The distribution cost is for bags, wrapping
paper, and Jabels.

The organization currently has Il members. Members must be able
to abide by the rules and work commitment requirements to
maintain membership. Anyone may Jjoin the organization, provided
there is an opening. New members are referred by either a
current member or a by one of the two suppliers that your
organization purchases food from; NI - d
T D o covides equity funding
or member share money to both suppliers. You have stated that
your organization is a voting member of each of the
aforementioned suppliers.




The orgarization stated that its only benefit is to members in
the form of savings on food costs. -

Section 501(c)(3) of the Code provides, in part, for the
exemption from Federal income tax of organizations organized and
operated exclusively for charitable, religious, scientific or
educational purposes, no part of the net earnings of which
inures to the benefit of any private shareholder or individual.

In order to qualify under IRC 501(c){3), an organization must ke
both "organized" and "operated" exclusively for one or more

purposes specified in that section. If the organization fails
to meet either the organizational test or the operational test,
it is not exempt. (Regs. 1.501(c)(3)-1(a)(1)). The

organizational test relates to the rules Tor governing an
organization ahd thz purposes stated in its articles of
organization. The operatiornal test relates to the
organization's activities.

Section 1.501(c)(3)-1(c)(1) of the Regulations states that if
more than an insubstantial part of an organization'’s activities
is not in furtherance of exempt purposes, the organization will
not be regarded as exempt.

In Betrter Business Bureau v. U.S.. 326 U.S. 279 (1945), the
Supreme Court stated that the presence of even a single,
non—-exempt purpose, if more than insubstantial in nature, wil]
defeat exemption under Section 501(c)(3) of the Code, regardiess

of the manner cor importance of the truly exempt purposes.

Section 1.501(ec)(3)-1(d)(1)(ii) of the Regulations provides, 1in
part, thatr an organization is not organized or operated
exclusively for one or more of the purposes mentioned in section
501(ec)(3) of the Code uniess it serves a public rather than a
private {interest. An organization may not be exempt if it is
operated for the benefit of private indiviiuals.

Section 1.501(c)(3)-1(d)(2) of the Regulations provides that the
term "charitable” dincludes relief of the poor and distressed,
advancement of educatiocn and science and the promotion of social
welfare designed to accompliish any of the above purposes.

Section 1.501(c)(3)-1(b)(4) of the Regulations states that "an
organization s not organized exclusively for one or more exempt
purposes unless its assets are dedicated to an exempt purpose.
An organization's assets will be considered dedicated to an
exempt purpose, for example, if upon dissolution, such assets
would, by reason of a provision in the organization's articles
or by operation of Taw, be distributed for one or more exempt
purposes, or to the Federal government, or to a State or local
government, for a public purpose, or would be distributed by a
court to another organization to be used in such manner as in
the Jjudgment of the court will best accomplish the general
purposes for which the dissolved organization was organized.
However, an organization does not meet the organizational test
if dts articles or the law of the State in which it was created
provide that Tts assets would, upon dissolution, be distributed
to its members or sharsholiders.”




Revenue Ruling 69-175, 19869 - 1 C.B. 149 hoids that an
arganization, formed by school Lus transportation for Fts
members’ children serves a private rather than a public
interest. The Revenue Ruling conciuded that when a group of
individuals associate to provide a cooperarive service for .
themselves, they are serving the private interest of the members
of the orgarization. Therefore, the organization does not
gualify for axemption under 501(c){3) of the cCode.

"y e " ot g ot e s

T.C. 47(1966), the court held that an norganization formed to
dredge a navigable wate:way adJjacent to the properties of its
members was serving the private purposes of its members, and
does not qualtify for exemption under IRC 501(c)(3) of the Code.

Like the organization described in Revenue Ruling 69-175 and the
court case of Benedict Ginsberg, the purchasing of food for
members at less than retail costs are serving the private
interests of its members. The general public does not benefit
from the organization’s activities. The activities are solely
benefiting the M nmembers of the food co-op. Based upon the
above, we have determined that you are not operated axclusively
for charitable or other sxempt purposes as stated in section
501(c)(3) of the Code. You have also fTailed to meet the
organizational test since your purposes and dissclution
provisions are broader that those within the purview of section

501(c)(3) of the Code.

Accordingly, we conclude that you do not meet the requirements
foir exempt status under section 501(c)(3) of the Code and
pronose to deny your request for exemption under that section.

You are required to file a taxable return Form 1120 or 1041 with
the District Director of Internal Revenue Service. Please send
the return to the Internal Revenue Service, P.0. Box 1680,
General Post Offdice, Brooklyn, NY 11202.

Contributions made to you are not deductible by the donors as
charitable contributions as defined in section 170(c) of the

. Code.

If you do not agree with this determination, you may reguest a
Conference with the Regional Director of Appeals by protesting
in accordance with the enclosed instructions within 30 days.

Protests submitted which do not corntain all the documentation
stated in the instructions will be returned for completion.

If we do not hear from you within that time this determination
will be considered final and the appropriate State Officials
will be notified.




1¥ you do not protest this proposed determination in a timely
menner, it wil]l be considered by the Internal Revenue Service as
a failure to exhaust available administrative remedies. Sectir:y
T428(b)(2) of the Internal Revenue Code provides in part that "A
declaratory Judgment or d=cree under this section shall not be
issued in any proceeding unless the Tax Court, the Claims Court,
or the District Court of the United States for the District of
Columbia determines that the organization involved has exhausted
administrative remedies available to it within the Internal
Revenue Service."

District Director

Enclosure: Pub1§catjon 842




